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The Era of “Big Data” and
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Refusals to Deal
BY PAUL LUGARD AND LEE ROACH

A

S THE FEDERAL TRADE COMMISSION
recently observed, “We are in the era of big
data.” 1 Thanks to the proliferation of smartphones, computers, and Internet connectivity,
“the amount of consumer data flowing throughout the economy continues to increase rapidly.” 2 What is
known as “big data” could be described as “the growing
technological ability to capture, aggregate, and process an
ever-greater volume, velocity, and variety of data.” 3 This data
involves “large, diverse, complex, longitudinal, and/or distributed datasets generated from instruments, sensors, Internet transactions, email, video, click streams [and other
sources].” 4
Undoubtedly, big data may have big economic value. “[I]t
can guide the development of new products and services, predict the preferences of individuals, help tailor services and
opportunities, and guide individualized marketing.” 5 Not
surprisingly, the big data concept as a value-laden commodity has piqued the interest of antitrust authorities in both
Europe and the United States. European authorities have
publicly contemplated the notion that big data ought to be
subject to EU abuse of dominance law. On the other hand,
U.S. authorities have resisted the idea of big data as anything
like an “essential facility” triggering a “duty to deal” concepts
and have instead suggested consideration of big data only as
an asset within the existing merger review context. All signs
now point in the direction of major cross-Atlantic divergence of thinking on this subject, divergence that should be
concerning to affected parties on both continents.
Last September, European Commissioner for Competition Margrethe Vestager strongly implied on several occasions
that big data ought to fall within the scope of the EU’s abuse
of dominance law. According to Vestager, “If data can help
you compete, by improving your services and cutting costs,
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then having the right set of data could make it almost impossible for anyone else to keep up.” 6 For this reason, in her view,
the EU “need[s] to be sure that companies which control that
sort of data don’t use it to stop others from competing.” 7
Less than a week after those remarks, Vestager commented on a German investigation into whether Facebook’s terms
of service amounted to an abuse of its market power as a
social network by forcing customers to agree to unfair conditions on the use of their data.8 According to Vestager, this
investigation fell into a “gray zone between competition and
privacy,” as the social networking site has “a very dominant
position.” 9 She added that “[d]ata as such is . . . the new line
of business” because “[b]oth knowledge and data are another kind of currency, another asset than just the [revenues] of
the company.” 10
Meanwhile, in spring 2016, French and German antitrust
authorities published a joint study on the interaction between
competition law and big data. It concluded that big data
could qualify as an essential facility and that the failure to
share it with a competitor could therefore be an abusive practice.11 This French-German collaboration was preceded by a
report of the UK Competition and Market Authority on the
commercial use of consumer data, discussing the possibility
that firms may leverage their market power into related markets by conditioning the purchase of their datasets on use
with their own data analytics services.12 Finally, this past
January, the European Commission’s initiative to establish
the European single digital market has led the Commission
to propose a FRAND licensing regime to facilitate greater
access to the ever-growing volumes of machine-generated
data.13
Antitrust authorities in the United States have also commented that the emergence of big data has implications for
antitrust law. For example, in December 2015, during
remarks analyzing the FTC’s merger review process, FTC
Commissioner Terrell McSweeney asked rhetorically whether
one company “controlling vast amounts of data” might “possess[] a kind of market power that creates a barrier to entry.” 14
According to Commissioner McSweeney, “It may be that an
incumbent has significant advantages over new entrants when
a firm has a database that would be difficult, costly, or time

consuming for a new firm to match or replicate.” 15 The
Council of Economic Advisers to the President later cited
these comments in suggesting that the antitrust agencies may
want to consider whether big data “is a critical resource,
without which new entrants might have a difficult time marketing to or otherwise attracting customers.” 16
Nevertheless, as indicated above, U.S. antitrust officials
have generally limited their thinking about big data to the
merger enforcement context.17 They have not taken the
aggressive position that Commissioner Vestager staked out
when she implied that big data might constitute an essential
facility and businesses that aggregate big data may thereby
have an obligation to share it with their competitors. Their
silence likely reflects an important difference of opinion on
duty to deal claims and the essential facilities doctrine. In
short, it portends strikingly different treatment of big data
between the two jurisdictions. Given that the largest aggregators of big data carry on business operations on both continents, these differences are important to consider and could
have significant ramifications for how such companies interact with both consumers and competitors.
Background on the Essential Facilities Doctrine in
the U.S. and EU
In the United States, exclusionary conduct is governed by
Section 2 of the Sherman Act. According to the Supreme
Court’s longstanding Section 2 case law, companies—even
dominant firms—have no general duty to deal with or aid
competitors. As the Court wrote in Colgate almost a century ago, the Sherman Act “does not restrict the long recognized right of a trader or manufacturer engaged in an entirely private business freely to exercise his own independent
discretion as to parties with whom he will deal.” 18
As in the United States, a firm’s refusal to deal with a competitor is not necessarily illegal under the European competition rules. However, when compared to the United States, the
EU is far more open to imposing duties to deal with competitors and to the essential facilities doctrine as a basis for
liability under European abuse of dominance law. Article 102
of the Treaty on the Functioning of the European Union
(TFEU) provides that “any abuse by one or more undertakings of a dominant position within the common market . . . shall be prohibited as incompatible with the common
market in so far as it may affect trade between Member
States.” Establishing a violation of this prohibition involves
three elements: the existence of a dominant position in a
properly identified relevant market; the abuse of that position;
and the possibility that, through the abusive conduct, trade
between EU Member States may be affected.19
Ultimately, although the American and European competition law regimes share much common ground, they operate
from a different set of underlying principles, objectives, and
priorities when it comes to taking steps that might require a
dominant firm to engage with competitors. Why that is so
requires a closer look at case law in the two jurisdictions.

As in the United States, a fir m’s refusal to deal with
a competitor is not necessarily illegal under the
European competition r ules. However, when compared
to the United States, the EU is far more open to
imposing duties to deal with competitor s and to the
essential facilities doctrine as a basis for liability
under European abuse of dominance law.

The Essential Facilities Doctrine in
U.S. Antitrust Law
After percolating in lower courts for a long time, the essential facilities doctrine seemed to find some support in the
Supreme Court’s 1985 decision in Aspen Skiing.20 In that
case, the defendant owned three of the four ski resorts in
Aspen, Colorado, and had a joint lift-ticket package with its
smaller rival, which owned the fourth resort and was the
only other competitor in the market. The defendant discontinued the multi-resort package and then refused to sell any
lift tickets to its rival, effectively preventing the rival from creating its own bundles. The Supreme Court affirmed a jury
verdict for the plaintiff, finding that the defendant lacked any
legitimate business reason for its refusal to sell to the rival and
had thereby violated Section 2 of the Sherman Act. Writing
for the Court, Justice Stevens observed that “[t]he jury may
well have concluded that [the defendant] elected to forgo
these short-run benefits because it was more interested in
reducing competition . . . over the long run by harming its
smaller competitor.” 21
Nevertheless, almost two decades later the Supreme Court
in Trinko virtually eliminated the essential facilities doctrine
as a meaningful basis for liability under American antitrust
law.22 There, Verizon, an incumbent local telephone monopolist, faced a private class action brought by a customer alleging that the company had violated Section 2 of the Sherman
Act by discriminating against a competing local exchange
carrier. According to the plaintiff, Verizon failed to provide
its competitor with adequate access to its facilities, resulting
in poor quality and overpriced telephone service for the plaintiff. The plaintiff sought to ground this Sherman Act claim
in provisions within the 1996 Telecom Act that required
incumbent local carriers like Verizon to share certain portions
of their networks with competitors. The plaintiff argued that
these access provisions implied a cause of action under the
Sherman Act.
Writing for the Court, Justice Scalia distinguished Aspen
Skiing as limited to its facts and cautioned that it represented only a “limited exception” to the general rule against duty
to deal claims.23 The defendant in Aspen Skiing decided to
cease participating in a profitable venture, suggesting “a willS P R I N G
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ingness to forsake short-term profits to achieve an anticompetitive end.” 24 Thus, Aspen Skiing exists “at or near the outer
boundary of § 2 liability.” 25 The Court had “never recognized” the essential facilities doctrine, but likewise found
“no need either to recognize it or to repudiate it” in Trinko.26
Still, Justice Scalia identified three critical harms that the
essential facilities doctrine could create. First, compelling
parties with a competitive advantage to share resources undermines the purpose of antitrust law by reducing incentives to
invest in those resources. Indeed, the Court’s opinion in
Trinko explicitly described the Sherman Act as “the Magna
Carta of free enterprise.” 27 Second, compelled sharing would
require federal courts to act as central economic planners, a
role they are ill-equipped to play.28 Third, compelled sharing
might actually create opportunities for collusion, which the
Court characterized as the “supreme evil of antitrust.” 29
Subsequent court decisions appear to confirm that Trinko
amounted to something of a death knell for the essential
facilities doctrine in the United States. In Pacific Bell, for
example, the Supreme Court addressed a claim from Linkline
Communications, an independent retail DSL Internet service provider, alleging that Pacific Bell had unlawfully monopolized the market for DSL services by imposing a “price
squeeze.” 30 Much like in Trinko, Pacific Bell faced substantive
obligations under telecom law and regulations to provide
wholesale access to its network to competitors like Linkline
that also sold DSL services to retail customers. Linkline essentially claimed that Pacific Bell had raised the wholesale prices
by which Linkline gained access to the network but then cut
retail DSL prices, such that Linkline could not simultaneously market to retail customers without losing money. The
Court held that this price-squeeze claim had no basis because
Pacific Bell had no antitrust obligation to sell its inputs to
Linkline in the first place. The Court reasoned that
“Trinko . . . makes clear that if a firm has no antitrust duty
to deal with its competitors at wholesale, it certainly has no
duty to deal under terms and conditions that the rivals find
commercially advantageous.” 31
While the Supreme Court has “never recognized” the
essential facilities doctrine,32 some lower courts do. The
Ninth Circuit’s recent decision in Honeywell, however, indicates that as a practical matter the circumstances under which
such a claim may be found are exceedingly rare.33 In that case,
Aerotec International, which services Auxiliary Power Units
(APU) used in commercial aircraft, sued Honeywell, an APU
manufacturer that also sells APU parts and service. Aerotec
sought to halt some of Honeywell’s policies, including its policy to afford best pricing for parts only to “affiliates” and thus
to charge higher rates to independent servicers like Aerotec.
Among its claims, Aerotec alleged that Honeywell’s proprietary APU parts were essential facilities, and that Honeywell’s
pricing policies amounted to a refusal to deal that violated the
essential facilities doctrine.
The Ninth Circuit rejected that claim. It observed that the
Sherman Act does not restrict the right of a business to freely
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determine with whom it will deal, quoted Trinko, and reiterated the harms that can flow from imposing a duty to deal.
It then stated that Aspen Skiing offered “no relief” to Aerotec
because that case did not even recognize a duty to deal, but
only a duty to refrain from practices the purpose of which are
“to sacrifice short-term benefits in order to obtain higher
profits in the long run from the exclusion of competition.” 34
The court went on to hold that, even under Ninth Circuit
precedent that recognized the essential facilities doctrine, “a
facility is only essential where it is otherwise unavailable.” 35
The Essential Facilities Doctrine Under Abuse of
Dominance Law in the European Union
In the EU, a unilateral refusal to grant access to an essential
facility is just one example of a potentially unlawful refusal
to deal. The essential facilities doctrine has been applied for
over 40 years by the European Commission, the General
Court, the Court of Justice, and increasingly competition
agencies and courts of the 27 Member States.
Something resembling the essential facilities doctrine first
provided a basis for EU abuse of dominance liability in Commercial Solvents v. Commission.36 There the European Court
of Justice determined that a dominant supplier abused its
position when it declined to supply a customer who was
simultaneously a competitor in a downstream market for a
derivative product. Perhaps not surprising in light of the fact
that in Europe many essential infrastructures are the legacy
of past state ownership and exclusive privileges granted by the
Member States, the European Commission subsequently
applied the doctrine to a number of situations where owners
of ports, harbors, tunnels, and related facilities prevented
access to their infrastructure to block the emergence of downstream competition.37
Later, in Oscar Bronner, the European Court of Justice set
forth more clearly the necessary elements for successfully
advancing such a claim, including indispensability, i.e., the
“essential” character of the product or facility that a dominant firm refuses to share.38 The case involved a regional
newspaper demanding access to a national newspaper’s distribution network. According to the Court, such a claim
required showing that (1) the refusal to deal was likely to
eliminate all competition in the downstream market; (2) the
refusal was not capable of being justified; and (3) access to the
facility was indispensable to the competitor’s business, there
being no actual or potential substitutes.39 The Court established in this respect that the indispensability test has an
objective character; the fact that it may not be economically viable for the firm requesting access to replicate the facility because of its smaller size is not enough to support the
conclusion that the refusal to give access is illegal under
Article 102 TFEU.
Subsequent cases have applied a “duty to deal” to intellectual property.40 For an American audience, the Microsoft case
is perhaps the most well-known European decision to apply
a duty to deal or essential facilities basis for liability in a case

involving intellectual property as the facility at issue. There,
the Commission determined that Microsoft had abused its
dominant position in the market for computer operating systems by refusing to share information necessary for competitors in the server operating system market to interoperate
with its Windows operating system. The Commission determined that this information was essential for other firms to
compete with Microsoft. The Commission expanded on prior
rulings in other cases, imposed unbundling obligations and
established monitoring requirements on Microsoft. The EU
Community Courts upheld the Commission’s decision.41
The Commission’s 2008 Guidance on its enforcement
priorities in applying Article 102 TFEU to dominant firms’
abusive conduct makes clear that the concept of anticompetitive refusal to deal is broad.42 It covers a variety of practices, including the refusal to supply products to existing or
new customers, refusal to license intellectual property rights,
and refusal to grant access to an essential facility or a network.
For an anticompetitive refusal to deal to exist, the Commission does not regard it as necessary for the refused product to
have been already traded—it is sufficient that there is demand
from potential purchasers and that a potential market for the
input at stake can be identified. Likewise, it is not necessary
for there to be actual refusal on the part of a dominant undertaking—“constructive” refusal is sufficient. In its Guidance
Paper the Commission identifies three criteria to be considered: (1) the refusal relates to a product or service that is
objectively necessary to be able to compete effectively on a
downstream market; (2) the refusal is likely to lead to the
elimination of effective competition on the downstream market; and (3) the refusal is likely to lead to consumer harm.
Why More Divergence?
As identified above, there is substantial existing divergence
between U.S. and EU law on the extent to which each imposes antitrust obligations to deal with competitors. There are at
least three reasons why this divergence is unlikely to narrow
and is more likely to grow in the years ahead. The first reason relates to the strength of existing U.S. precedent on this
doctrine. The case law leaves little room to accommodate
forced sharing by competitors.
The second reason concerns the EU’s increased use of the
commitment procedure in Article 9 of Regulation 1/2003.
The Article 9 procedure provides the European Commission
with a powerful enforcement tool by enabling it to accept
commitments by the parties involved in a possible violation
of the European competition rules in exchange for termination of the investigation. As has been observed elsewhere, the
Article 9 procedure provided the Commission with more
discretion to tailor the remedies offered to the perceived
competitive problem than it enjoys under the conventional
procedure governing prohibition decisions, while the intensity and scope of judicial review is minimal.43 As a result, the
Commission’s leverage to structure (or “engineer”) and
impose tailor-made remedies is significant.

A review of Article 9 commitment decisions confirms the
Commission’s willingness to accept commitments involving
inputs important for downstream competitors and, more
importantly, whether intentionally or unintentionally, tends
to extend the scope of a duty to deal under the European
competition rules. For instance, in 2009 the Commission
adopted a commitment decision involving ENI to open up
access to Italy’s natural gas market.44 The Commission found
that ENI did not invest in additional capacity because thirdparty access to increased capacity would have boosted competition on the downstream gas supply market to the detriment of ENI’s own downstream business. This decision may
be seen as an attempt to extend the indispensability requirement of Bronner to “potential” inputs that would be profitable to develop if the market power rents of the downstream division of the dominant firm are not considered.
Another more recent illustration is the Commission’s 2016
commitment decision involving credit default swaps (CDS).45
While mainly based on the presumed existence of an anticompetitive agreement within the meaning of Article 101
TFEU (not on an Article 102 TFEU anticompetitive refusal
to deal theory), it raised important issues regarding access to
data necessary to offer credit default trading services. In an
attempt to facilitate the transition from over-the-counter trading of CDS to exchange trading platforms, the Commission
held that investment banks breached EU rules by, inter alia,
refusing to license “Final Price” information and various
indices necessary for exchange trading. To alleviate these concerns, the parties offered—and the Commission accepted—
access to the data by licensing the rights on FRAND terms.
Again, the decision may be seen as broadening refusal to
deal/essential facilities obligations of dominant companies
and illustrating that mandating access may in some cases also
be based on Article 101 TFEU.
The third reason for greater divergence within this area of
competition law relates to actions by individual countries
within the EU. Individual countries are not bound by case
law under Article 102 TFEU and are thus entitled to impose
stricter rules on abusive conduct by dominant companies.
Individual countries have, in fact, required or sought to
require dominant firms to share customer data with their
competitors. In September 2014, France’s antitrust authority, Autorité de la Concurrence, ordered the former incumbent French energy utility monopolist, GDF Suez, to provide
competitors access to parts of its customer database and
asserted that GDF Suez might have violated abuse of dominance laws.46 A rival energy company, Direct Energie, complained in April 2014 that GDF Suez was offering its regulated gas customers both gas and electricity at market prices,
which allowed it to leverage its dominant position in gas to
win new customers in the electricity market. Another example is the AC’s challenge in 2014 of Cegedim, a French company, for refusing to sell information from a medical database
over which it had exclusive control to any customers that use
software from one of its main competitors.47
S P R I N G
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Will Big Data Become Subject to an Antitrust
Duty to Deal with Competitors?
The emergence of big data is likely to bring to a head the
divergent treatment of essential facilities in the United States
and EU. This is due to big data’s inherent characteristics—
i.e., that it arises precisely at the confluence of various business-to-business and business-to-consumer relationships and
that it can rapidly establish and reinforce mutually dependent relationships, often through direct or indirect network
effects.
As antitrust enforcement agencies race to understand big
data and try to develop tools and a coherent analytical framework to identify and balance its benefits and costs, there is a
growing focus on whether and how it may present legitimate
antitrust concerns. But this journey is not without obstacles.
To start, one problem is that the whole notion of big data
“seems to mean different things to different people.” 48 Second,
and as suggested above, big data displays a number of unique
features—volume, variety, velocity, and value—the importance of which must be clearly identified and then must
inform the antitrust analysis in each case at hand. Yet volume,
variety, and velocity would be of little consequence without
the ability to extract information and thereby derive value
from it. Thus, a critical component of big data is the use of
sophisticated analytics (including deep learning) to extract
information “by revealing the context in which the data is
embedded and its organisation and structure,” separating the
“signal from the noise,” and identifying “hidden relations
(patterns), e.g., correlations among facts, interactions among
entities, [and] relations among concepts.”49
It is clear that in some exceptional cases big data and,
more precisely, the knowledge extracted from it may constitute a source of significant competitive advantage.50 But
this observation in and of itself does not warrant a broad
application of the essential facilities doctrine. In fact, the
application of the doctrine in this context has received strong
opposition from incumbents51 but also from antitrust practitioners52 and academics.53 Those espousing this view typically argue that data is not a crucial input for the success of
any company, as innovative entrants have been able to establish themselves without it. Facebook, Snapchat, and Tinder
are just a few examples where a simple insight into customer
needs enabled entry and rapid success, disrupting established
network effects and related advantages held by incumbents.54
Critics of the application of the essential facilities doctrine
to big data argue that data is cheap, ubiquitous, and easy to
obtain, with near-zero marginal costs of production and distribution.55 The cost of collecting, storing, and analyzing big
data is low and declining.56 Users are constantly leaving digital footprints, while companies generate massive quantities
of “exhaust” as a byproduct of customer interactions.57 Data
can be readily purchased from a range of third parties, including large data brokers, and firms can access a variety of offthe-shelf software tools for analytics.58 In addition, data is
non-rivalrous in that the collection of user data by one firm
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The emergence of big data is likely to bring to a head
the divergent treatment of essential facilities in the
United States and EU. This is due to big data’s
inherent characteristics—i.e., that it arises precisely
at the confluence of various business-to-business and
business-to-consumer relationships and that it can
rapidly establish and reinforce mutually dependent
relationships, often through direct or indirect
networ k effects.

does not occur at the expense of other firms and their access
to the same or similar data.59 The non-rivalrous quality of
data is reinforced by the common practice of “multi-homing,” in which consumers use (and share data with) multiple
different providers for the same service.60 Finally, they argue
that the value of data is ephemeral,61 such that any competitive advantage gained through its acquisition is fleeting.
The harms from forced sharing outlined in Trinko provide
a helpful framework for evaluating whether or when big data
ought to be deemed an essential facility that a dominant
firm must share with competitors. The requirement may discourage the sort of innovation that is the hallmark of developing technologies. This could in turn lead to firms devoting fewer resources to developing ways of acquiring and using
big data.
The comparison between Trinko and GDF Suez may illustrate this point. Both cases involved dominant incumbent
public utilities. In both instances, procompetitive reforms had
pulled these former monopolists into the era of open competition. These companies then faced criticism for not sufficiently cooperating with their new competitors in further hastening competition.
The precise legal ground for requiring these two incumbents to share assets with competitors is quite telling. In
Trinko, the obligation to share assets arose as a requirement
under the 1996 Telecom Act. It did not, in other words, arise
as an obligation under the Sherman Act—it was not an antitrust violation for Verizon to refuse competitors access to its
facilities. In contrast, in GDF Suez, abuse of dominance law
was the precise vehicle for requiring a former incumbent
monopolist to provide competitors access to its facilities. To
the degree that big data implicates data privacy issues, for
example, it is more appropriate to develop regulatory tools
geared towards those concerns within the context of consumer protection laws, and not in the context of competition
law.
Requiring companies to share big data also places courts
in the position of determining whether and to what extent

rivals should share complicated sets of data with one another, and at what price and other terms. This implicates not
only difficult economic questions but also fundamentally
vexing technological problems.
The third possible harm identified in Trinko is probably
the most cogent: the forced sharing of big data could create
opportunities for collusion. The role of big data in online
shopping presents a common-sense example. An individual
who uses Google to search for items to purchase online equips
Google—knowingly or unknowingly—to collect, aggregate,
analyze, and use data associated with that search. This can lead
to further services that the consumer may then find appealing, or annoying, such as targeted online advertising. But
that data also plays an increasingly critical role in price setting.
In short, whether a consumer is willing to pay an advertised
price for an item for which she is actively searching is a relatively rich source of information about how that same good
ought to be priced going forward. Forced sharing of such data
or analytics raises the possibility of price collusion.62 It establishes direct communication among rivals regarding price-setting processes and the research that informs how prices are set.
Such communications are rife with incentives to collude on
prices themselves by enabling competitors to know whether
their customers are price sensitive.
Conclusion
The risks identified in Trinko warrant thoughtful study.
Application of the essential facilities doctrine or abuse of
dominance standards to an asset like big data—one which
appears to be driving significant activity in various fields—
could have far-reaching consequences, not all of which are
now fully understood or realized. In the meantime, companies will continue amassing such data and, along with it,
some of them will amass a significant amount of leverage over
consumers and their rivals. So competition law will continue to grapple with big data both in the United States and in
the EU. Consistency would benefit both consumers and
businesses in both jurisdictions. As we discuss above, however, there is greater likelihood of increasing divergence on
this issue. The complexity of these issues calls for competition
authorities in both jurisdictions to collaborate in a search for
modes of analysis that make forced sharing of big data assets
a rare occurrence. 䡵
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