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The Illinois Medical Studies Act1 (“MSA”) 
seeks to achieve two principal objec-
tives: (1) to ensure that members of the 

medical profession engage in effective peer 
review to improve the quality of health care, 
and (2) to encourage candid and voluntary 
studies and programs to improve hospital 
conditions, patient care, and reduce the rates 
of death and disease.2 To promote these ob-
jectives, the MSA creates a statutory privilege 
covering a broad range of information and 
documents used in the course of internal 
quality control and medical study. The MSA 
broadly states that such information, docu-
ments, and data are “strictly confidential” 
and “shall not be admissible as evidence, nor 
discoverable in any action of any kind in any 
court or before any tribunal, board, agency 
or person.”3

I. The Scope of the MSA
Numerous decisions from the Illinois Ap-

pellate Court have addressed the categories 
of information, documents and data protect-
ed by the MSA. Broadly stated, the MSA “pro-
tects against disclosure of the mechanisms 
of the peer-review process.”4 The “mecha-
nisms” of the peer review process include the 
information gathering process and the delib-
erations leading to the ultimate decision ren-
dered by the peer-review committee.5 The 
MSA does not protect information generated 
before the peer review process begins, or in-

formation generated after the peer-review 
process ends.6 Consistent with this rule, the 
ultimate decision or ultimate actions taken 
by a peer review committee and/or hospital 
after the peer review process has concluded 
are not protected under the MSA.7 However, 
the recommendations and internal conclu-
sions of a peer review committee “that may 
or may not lead to” the ultimate decision or 
ultimate actions are privileged.8 

In one recent case, the Illinois Appellate 
Court held that certain medical journal ar-
ticles were privileged under the MSA.9 The 
journal articles were not created, generated 
or prepared by the peer review committee. 
However, the evidence showed that the 
journal articles were assembled at the com-
mittee’s request, were used as a resource in 
conducting the peer review, and focused on 
a particular issue under review.10 Based on 
this evidence, the court ruled that the medi-
cal journal articles were privileged under the 
MSA because they revealed the peer review 
committee’s internal workings, including its 
information gathering and deliberations.11 

Nonetheless, courts have recognized that 
“not every piece of information” acquired 
by a peer-review committee is protected.12 
A document created “in the ordinary course 
of the hospital’s medical business,” or for 
purposes of rendering legal opinions or to 
weigh potential liability risk, or for later cor-
rective action by the hospital staff is not privi-

leged even though such document was later 
used by a peer review committee.13 

As these cases illustrate, court decisions 
addressing the MSA typically involve an anal-
ysis of whether particular documents, data 
or information fall within the scope of the 
MSA. Where a physician challenges a hospi-
tal’s summary suspension of his or her clinical 
privileges, the issue may arise whether docu-
ments, data or information admittedly pro-
tected by the MSA may be used by the hos-
pital to defend against the physician’s claim 
that he or she did not present an immediate 
danger to others. Research has revealed no 
reported Illinois decision directly addressing 
this issue. 

II. The “rule of non-review”
Illinois courts generally follow the “rule 

of non-review” in litigation challenging the 
suspension or termination of a physician’s 
clinical privileges.14 Under the “rule of non-
review,” a private hospital’s decision to sus-
pend or terminate a physician’s privileges is 
subject to judicial review only to determine 
whether the decision complied with the 
medical staff bylaws of the hospital.15 As-
suming the “rule of non-review” is strictly ap-
plied, the presentation of evidence at trial is 
limited to evidence bearing on the hospital’s 
technical compliance with the medical staff 
bylaws; evidence concerning the physician’s 
clinical competence or professional conduct 
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is not admissible. 
The application of the “rule of non-review” 

is complicated in the context of a summary 
suspension, however, because the determi-
nation of whether the summary suspension 
complied with the hospital’s medical staff 
bylaws may arguably implicate the question 
of whether the physician presented an “im-
mediate danger” to others.16 The determi-
nation of whether the physician presented 
an “immediate danger” may, in turn, require 
consideration of the physician’s clinical com-
petence and/or professional conduct which 
is generally excluded under the “rule of non-
review.” This article assumes a physician chal-
lenges the hospital’s summary suspension 
decision by asserting that he or she did not 
present an “immediate danger” and the hos-
pital is forced to defend its summary suspen-
sion decision. 

The MSA contains an exception allowing 
physicians to access and use MSA material 
when challenging adverse credentialing de-
cisions.17 This exception is intended to pro-
tect the due process rights of physicians in 
connection with adverse decisions concern-
ing their privileges and services.18 The MSA 
does not contain a similar exception allow-
ing hospitals to use MSA material to defend 
against a physician’s challenge to a summary 
suspension decision. 

In the absence of a statutory amendment 
or clarification from the Illinois Appellate 
Court, hospitals can argue that the rule of “at 
issue” waiver allows hospitals to use MSA ma-
terial in this circumstance.19 This argument is 
supported by at least two federal court de-
cisions and Illinois cases applying the rule of 
“at issue” waiver in the context of other legal 
privileges.

III. “At issue” waiver and the “shield 
and sword” analogy

Under the Illinois Hospital Licensing Act, 
a hospital may summarily suspend a physi-
cian’s clinical privileges where the physician’s 
continued practice constitutes an immedi-
ate danger to the public, including patients, 
visitors, and hospital employees and staff.20 
Where a physician challenges the summary 
suspension contending he or she was not an 
immediate danger to the public, the hospital 
may seek to introduce MSA material to rebut 
the physician’s claim. This issue may arise in 
a “fair hearing” proceeding before a commit-
tee of the hospital’s medical staff or in formal 
litigation proceedings. 

For example, the hospital may seek to 
counter the physician’s claim that his or her 
continued practice was not an immediate 
danger to the public by introducing the find-
ings of an external peer review organization, 
or the hospital’s own internal peer review 
committee, to show that the physician’s prac-
tice presented an immediate danger to the 
public. The hospital may argue that the phy-
sician has waived any right to assert the MSA 
privilege by intentionally placing such mate-
rial “at issue” by virtue of his or her claim. In 
the context of the attorney-client privilege, 
one court has noted that “at issue” waiver oc-
curs “where a party voluntarily injects either a 
factual or legal issue into the case, the truth-
ful resolution of which requires an examina-
tion of the confidential communications.”21

The hospital’s waiver argument may be 
even more compelling where the physician 
affirmatively contends that peer review ma-
terial demonstrates that his or her continued 
practice was not an immediate danger to 
the public. In this circumstance, the hospital 
would argue that the physician has placed 
the materials considered by the peer review-
ers, as well as the peer review process itself, 
squarely “at issue” thereby waiving any claim 
of privilege. However, where the physician 
believes that the MSA material will be preju-
dicial to his or her claim, the physician may 
argue that the express terms of the MSA pre-
clude any use of MSA material “in any action 
of any kind in any court or before any tribu-
nal, board, agency or person.” 

In the context of other legal privileges, 
courts have recognized that a litigant cannot 
use a privilege as both “a shield and a sword.” 
That is, a party cannot intentionally place 
certain documents, information or commu-
nications “at issue” in the litigation and then 
assert that the material is privileged and can-
not be used by the opposing party. This con-
cept of “at issue” waiver is rooted in judicial 
decisions and general notions of due pro-
cess. As one court observed in the context of 
the Fifth Amendment privilege:

[W]e do not believe [the plaintiffs] 
should be permitted to use the Fifth 
Amendment privilege as both a shield 
of protection and a sword of attack. 
Plaintiffs have forced defendants into 
court. It would be unjust to allow them 
to prosecute their cause of action and, 
at the same time, refuse to answer 
questions, the answers to which may 

substantially aid defendants or even 
establish a complete defense.22

A hospital defending against a physician’s 
claim that his or her continued practice was 
not an immediate danger to the public may 
raise this same “shield and a sword” anal-
ogy in the context of the MSA privilege. The 
hospital can argue that the MSA privilege 
has been waived because the physician has 
placed peer review material “at issue” in the 
case. The hospital might additionally argue 
that the hospital is the “holder” of the privi-
lege and that it may simply elect to waive 
the MSA privilege and thereby use otherwise 
protected MSA material.23 However, the hos-
pital’s attempt to waive the privilege may not 
be effective. 24 

IV. Federal court decisions addressing 
the MSA and “at issue” waiver

At least two federal courts have conclud-
ed that the MSA does not preclude the use of 
peer review material where the peer review 
process is itself at issue.25 In Memorial Hospi-
tal for McHenry County v. Shadur, a physician 
brought suit alleging that various physicians 
at Memorial Hospital conspired to exclude 
him from the hospital medical staff in viola-
tion of the antitrust laws. The physician spe-
cifically alleged that a disciplinary proceed-
ing before the hospital board of directors was 
a sham and really a means of implementing 
the alleged conspiracy. To establish this fact, 
the plaintiff requested documents concern-
ing similar hospital disciplinary proceedings 
against other physicians. The district court 
ordered the documents disclosed.

On appeal, the Seventh Circuit Court of 
Appeals observed that “[p]roceedings of this 
kind are admittedly privileged under the Il-
linois Medical Studies Act.”26 Nonetheless, 
the Seventh Circuit affirmed the order allow-
ing discovery concerning the hospital disci-
plinary proceedings because the requested 
discovery was “relevant and possibly crucial 
evidence.”27 Specifically, the plaintiff needed 
to present evidence from the disciplinary 
proceedings to show that other similarly 
situated physicians were not denied staff 
privileges.28 The Memorial Hospital court dis-
tinguished the case before it from a medical 
malpractice case where the plaintiff can still 
prove his or her case without access to the 
peer review materials through expert testi-
mony concerning the standard of care. 

The court in United States v. State of Illinois 



3 

June 2012, Vol. 28, No. 4 | Health Care Lawyer

likewise held that the MSA did not preclude 
the use of certain medical review committee 
materials. There, the United States brought 
suit under the Civil Rights of Institutional-
ized Persons Act and sought discovery con-
cerning injuries occurring at the defendant’s 
mental health facility and certain remedial 
steps taken in response. Specifically, the 
government sought discovery of certain re-
ports, minutes and related information from 
the internal medical review committee of 
the mental health facility. The defendant re-
sisted discovery arguing that the requested 
information could be gleaned from other 
institution records. While acknowledging 
this fact, the court stated, “[b]ut the very 
existence of quality assurance review com-
mittees, their evaluations, and their recom-
mended action or inaction is important in 
deciding the ultimate issue in the case—
whether the defendant was providing ade-
quate medical care to residents.”29 The court 
further noted:

Adequate medical care is not only 
measured by remedial steps after inju-
ry but also by evaluation and affirma-
tive steps taken by quality assurance 
committees. Indeed, the Complaint it-
self charges that the Defendants have 
failed to maintain accurate review sys-
tems to ensure professional treatment. 
The records of the quality assurance 
committees are the only way to evaluate 
these claims.30

Although not involving the MSA, the 
United States Supreme Court has similarly 
held that peer review materials could be 
used in litigation where the proceedings 
before the peer review committee are at is-
sue.31 There, the Supreme Court ruled that 
the peer review privilege would not bar 
discovery of certain tenure review materials 
where the plaintiff alleged claims of discrimi-
nation in the university tenure review pro-
cess. The Court held that “disclosure of peer 
review materials will be necessary in order 
for the [EEOC] to determine whether illegal 
discrimination has taken place.”32 

Similarly, the evaluation of whether a 
hospital properly concluded that a physi-
cian presented an immediate danger to 
the public may require consideration of in-
ternal and/or external peer review materi-
als that were considered by the hospital in 
connection with the summary suspension. 
The hospital may argue that it considered 

various materials, including certain peer re-
view reports and recommendations, when 
it concluded that allowing the physician to 
continue practicing at the hospital would 
present an immediate danger. As such, the 
hospital will argue that it must use the vari-
ous peer review reports and recommenda-
tions to defend against the physician’s 
claims. To preclude the hospital from using 
MSA material in this circumstance could ef-
fectively prevent the hospital from mount-
ing a defense to the physician’s claims.

V. Conclusion
Memorial Hospital and State of Illinois 

are both federal court decisions. Therefore, 
neither decision is controlling authority for 
the circuit courts in Illinois—the jurisdiction 
where most physician credentialing cases 
involving hospitals in Illinois are litigated. 
Nonetheless, these decisions coupled with 
Illinois case law recognizing the rule of “at is-
sue” waiver in other contexts are persuasive 
authority for Illinois courts when confronting 
the intersection of the MSA and the rule of “at 
issue” waiver in the review of hospital medi-
cal staff credentialing and corrective action 
decisions. ■
__________
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