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et forth below are summaries of several court decisions
involving the creation, disclaimer, and transfer of structured settlement payment rights. Copies of the full opinions
are included below. If you have any questions, comments,
or additional cases or materials that you would like us to
consider, please feel free to send us a reply.

I n R e : To d d S t e i n e r ( 2 0 0 6 M i c h . A p p.
L E X I S 3 3 8 9 , N o v. 1 6 , 2 0 0 6 )
A structured settlement payee filed with the probate court a
motion to compel the annuity issuer to recognize the payee’s
disclaimer of structured settlement payments. The payee’s
disclaimer was made with the intention of placing the structured settlement payments into a special needs trust, in
order to maintain the payee’s eligibility for Supplemental
Security Income (“SSI”) and health insurance under
Medicaid. The probate court denied the payee’s motion to
compel, but the circuit court reversed the probate court, and
the reversal was upheld on appeal to the Michigan Court of
Appeals.
In the Court of Appeals, the annuity issuer argued that (1)
the disclaimer operated as a “transfer” under the Michigan
Structured Settlement Protection Act (the “Michigan Act”),
and therefore required the annuity issuer’s consent in order
to be effective, and (2) the disclaimer violated Michigan’s
Disclaimer of Property Interests Law (the “DPIL”). The
appeals court rejected both arguments.
With respect to annuity issuer’s first argument, the appeals
court acknowledged that, because the Michigan Act
required that each “protected party” must consent to a
“transfer” of structured settlement payments if those payments are subject to a contractual anti-assignment provi1.

sion, and because the annuity issuer qualified as a “protected party” and the underlying settlement agreement contained anti-assignment language, the annuity issuer’s consent
would be required if the disclaimer in fact constituted a
“transfer” under the Michigan Act. However, according to
the appeals court, the payee’s disclaimer did not constitute a
“transfer” under the Michigan Act, because it was not
“made for consideration,” as is required under the Michigan
Act.
With respect to the annuity issuer’s second argument, the
appeals court opined that, although the DPIL eliminated
the common law right of disclaimer, the DPIL did not
“abridge the right of a person to waive, release, disclaim, or
renounce property or an interest in property under another
statute.” Accordingly, the appeals court found that, because
the payee had the right to disclaim the payments under the
Michigan Act (by virtue of the absence of “legally recognizable consideration”), the DPIL did not prohibit the disclaimer.

C o n t i n e n t a l C a s u a l t y C o. , e t a l v.
United States of America, et al (2006
U.S. Dist. LEXIS 90012, November
29, 2006)
Certain personal injury plaintiffs filed a petition against the
United States Department of Justice (the “DOJ”), seeking
an order imposing restrictions on the DOJ’s structured settlement requirements – in this particular case, and in certain
other cases settled by the DOJ. The plaintiffs sought to
force the DOJ to comply with the plaintiffs’ structured settlement terms, which included the creation of a 468B trust
and the use of the plaintiffs’ agents (as opposed to the
DOJ’s approved agents). However, the court denied the

The Steiner court noted in its decision that the Michigan Act had recently been repealed in favor of the Revised Michigan Structured Settlement Protection
Act (the “Revised Act”), which became effective on September 1, 2006. Although the Steiner court was applying the Michigan Act, the key statutory language
(as explained below) upon which the decision is based is the same in both the Michigan Act and the Revised Michigan Act.
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plaintiffs’ petition, holding that the plaintiffs provided no
legal basis for the court to force particular settlement conditions upon the DOJ, and finding no illegality in any of the
DOJ’s requirements.
By way of factual background, the plaintiffs and the DOJ
had reached a preliminary settlement agreement that provided for a $1.75 million payment by the DOJ, contingent
upon workers’ compensation board approval. The plaintiffs’ position was that the DOJ understood that the agreement was conditioned upon a structured settlement,
approved by the Center for Medicaid Services. Although
the preliminary settlement agreement contained no provisions for a structured settlement, the DOJ agreed to provide
the plaintiffs with model language for a structured settlement (including anti-assignment language), and a choice of
agents approved by the DOJ. The plaintiffs refused to comply with the DOJ’s requirements, and insisted upon using
the plaintiffs’ agents and creating a 468B trust.
In their petition, the plaintiffs advanced a number of arguments. First, the plaintiffs argued that the agents selected by
the DOJ would have a conflict of interest in violation of
Model Rule of Professional Conduct 1.7(a). The court,
however, held that because Rule 1.7 applies only to lawyers,
and the DOJ’s agents were not lawyers, the rule was inapplicable. In addition, the court observed that the plaintiffs
were themselves represented by independent counsel.
Second, the plaintiffs argued that the anti-assignment language proposed by the DOJ would deprive the plaintiffs of
their rights under 26 U.S.C. §5891. The court rejected this
argument, holding that Section 5891 does not establish a
statutory right to assign structured settlement payment
rights, but rather, provides for tax exemptions in connection
with such assignments. Third, the plaintiffs argued that the
DOJ’s practice of selecting agents without advertising violated a government procurement statute, 41 U.S.C. §5. The
court, however, held that Section 5 governs only services
purchased for the government, not agents selected to benefit third parties such as the plaintiffs. In addition, the court
noted that Section 5 exempts services “of a technical and
professional manner,” such as a agents’ services.

In Re: Settlement Funding of New
Yo r k , L L C ( 2 0 0 6 N . Y. M i s c . L E X I S
3681, Dec. 4, 2006)
Settlement Funding of New York, LLC (“Settlement
Funding”) sought court approval of a transfer petition
under the New York Structured Settlement Protection Act
(the “New York Act”). The petition was the payee’s third
petition. The first petition had been approved, but the second petition (which also involved Settlement Funding) had
been denied a year before (by the same court), because the
court could not conclude that the transfer was fair and reasonable and in the best interest of the payee.
The court denied the third petition on similar grounds as
those upon which the court based its denial of the second
petition. Although the court concluded, as a threshold matter, that the transfer complied procedurally with the New
York Act, the court ruled that the petition failed to satisfy
the substantive requirements of the New York Act.
Specifically, the court expressed concern as to whether the
payee had received the requisite professional advice regarding the tax implications of the transfer, and whether the
payee did, in fact, understand the legal, tax, and financial
implications of the transfer. Moreover, the court concluded that the transfer did not satisfy the “two most important
components” of the New York Act; namely, that the transfer was fair and reasonable, and that the transfer was in the
best interest of the payee. The court ruled that, despite a
“more reasonable” discount rate of 15.16 % (as opposed to
the rate of 19.99 % associated with the previous transfer),
and a waiver of Settlement Funding’s processing and legal
fees, the transfer was not fair and reasonable relative to what
the payee would receive as a net result. The court further
ruled that, because the payee already had already assigned a
“sizable portion” of the structured settlement payments, the
transfer was not in the payee’s best interest.
Therefore, the court denied the transfer, and further
decreed that the payee attach a copy of the court’s decision
and order to any future petition for transfer of structured
settlement payment rights.
*
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