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Department of Labor Issues “Q&A” 
Guidance on Reporting Service 
Provider Compensation on       
Annual Returns

The U.S. Department of Labor (DOL) has issued two sets of guidance, each in “Q&A” 
format, regarding the reporting of fees and other compensation paid to service providers 
on Schedule C of the Form 5500 annual report required to be filed for most employee 
benefit plans.

Background

In late 2007, the DOL published a final regulation and final form revisions, generally 
effective for plan years beginning on or after January 1, 2009, implementing significant 
new requirements for reporting compensation paid to service providers.  Generally, 
compensation must be reported on Schedule C if:  (i) the plan is a “large plan” – generally, 
a plan that covered 100 or more participants as of the beginning of the plan year, and 
(ii) the aggregate amount of compensation paid to the provider for the year is $5,000 or 
more.  

The reporting requirement applies both to “direct compensation” paid by a plan and 
“indirect compensation” that is paid by sources other than the plan or plan sponsor:  (i) 
for services rendered to the plan or (ii) because of the provider’s position with the plan.  
Examples of reportable indirect compensation include brokerage commissions, amounts 
charged to investment funds for plan recordkeeping services and fees paid by investment 
funds to investment managers.  

Predictably, reporting indirect compensation presents far more challenges to plan ad-
ministrators than reporting direct compensation.  To alleviate the potentially enormous 
administrative burden, alternative reporting is available for certain amounts, referred to 
as “Eligible Indirect Compensation” (EIC).  EIC consists of amounts charged to investment 
funds that are reflected in the value of the plan’s investment or investment return.  An 
example of EIC is the asset-based management fee that is paid by most mutual funds to 
their managers.  For EIC, only the name and tax ID number of the service provider who 
received EIC must be reported on Schedule C.  Compensation will only be considered EIC, 
however, if certain advance disclosures are made to the plan by the service provider.
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The DOL’s Q&A Guidance

The Q&As – the first set was released in July 2008 and the second set was released last 
month – are designed to provide guidance on a number of issues that have been raised 
since the DOL regulation and Schedule C reporting requirements were finalized.  Below is 
a summary of some of the most pertinent topics addressed.

Expenses Charged to Investment Funds that are Reportable Indirect Compensation

The Q&As explain that certain expenses charged to investment funds, including asset-
based manager fees, brokerage commissions, charges related to purchases and sales of 
fund interests, and charges relating to plan services such as recordkeeping, Form 5500 
reporting, and participant communications are reportable indirect compensation.  Con-
versely, amounts charged to the fund for ordinary operating expenses, such as fees paid 
to the fund’s lawyer, accountant or printer, need not be reported on Schedule C. 

Eligible Indirect Compensation (EIC)

In addition to mutual funds and other “traditional” investment funds, bank common and 
collective trusts, insurance company pooled accounts and separately managed accounts 
are also considered “investment funds.”  Therefore, compensation paid by any of these 
vehicles to an investment manager or other fund agent will generally be eligible for the 
alternative reporting for EIC.

Fees charged to a fund by a fund’s agent (such as the fund administrator) will no lon-
ger be EIC, however, if they are then paid to a plan’s record-keeper or another service 
provider to the plan.  The effect of this is that most “revenue sharing” amounts paid to 
record-keepers and third-party administrators will have to be fully disclosed on Schedule 
C, except in the context of bundled service arrangements, as described below.

Bundled Service Arrangements

Under a bundled service arrangement, a single company (the “primary provider”) is hired 
to perform a range of services for a plan, such as recordkeeping, administration and 
investment management, and does so either directly or through affiliates and subcontrac-
tors.  Under this type of arrangement, which is very common, generally only the com-
pensation paid to the primary provider must be reported on Schedule C, and there is no 
requirement to report how the amounts are allocated among the various affiliates and 
subcontractors.

There are two important exceptions, however.   First, fees paid to a person in the “bun-
dle” that are separately charged against a plan’s investment must be broken out and 
reported on Schedule C.  An example of this is a fee paid by an investment provider to 
a plan’s third-party administrator that is not paid from the provider’s overall investment 
management charge.  Second, commissions and other transaction-based fees, finder’s 
fees, float revenue, soft dollar and other non-monetary compensation paid to “conflict 
of interest sensitive persons” must be separately reported.  Conflict of interest sensitive 
persons are plan fiduciaries and people providing certain services to the plan.

Small Gifts, Meals and Entertainment

Non-monetary compensation of insubstantial value is not reportable so long as each item 
is worth less than $50, and less than $100 worth of such gifts are provided to a service 
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provider by the same source within one calendar year.  Gifts with a value of less than $10 
need not be taken into account.  Generally, small promotional items that display a com-
pany logo, such as a coffee mug or golf balls, are not reportable indirect compensation.

Meals, entertainment, and other non-cash gifts provided to service providers are also not 
required to be reported on Schedule C as long as their receipt is not conditioned upon 
the provider’s position with a plan or the extent of the provider’s business with one or 
more plans.  For instance, if a brokerage firm reimburses employees of an investment 
management firm for travel, meals and lodging for attendance at a business conference, 
the reimbursements are not reportable indirect compensation unless they are condi-
tioned on the employees’ dealings with employee benefit plans.  If such reimbursements 
are provided to a plan sponsor’s HR personnel, however, the reimbursements would have 
to be reported on Schedule C because they are provided because of the employees’ posi-
tions with the sponsor’s plan(s).  

Open Brokerage Windows

For a participant-directed plan that permits investment in a wide range of products 
through an “open brokerage window,” the reporting requirement extends only to direct 
and indirect compensation received by the broker (and other brokerage window provid-
ers), transaction fees and other plan-related fees.  Notably, this means that, when inter-
ests in a fund are purchased through the brokerage window, the reporting requirement 
would not extend to asset-based investment management fees paid to the fund’s adviser.

Private Equity Funds and Hedge Funds Holding Less Than 25 Percent Benefit Plan 

Investments

Under ERISA, the underlying assets of a private equity or hedge fund in which less than 
25 percent of the interests are held by “benefit plan investors” do not constitute “plan as-
sets.”  This allows the investment funds to avoid the application of ERISA standards over 
their operations.  The Q&As clarify that this distinction does not matter for Schedule C 
reporting purposes.  For example, compensation paid to an investment manager by such 
a fund will be reportable indirect compensation for a plan that invests in the fund.  This 
type of compensation may qualify as EIC if it is reflected in the plan’s investment value or 
return, and the appropriate advance disclosures are made.  The same is true for commis-
sions paid to the fund’s broker, as well as other “transactional” costs for buying, selling 
and otherwise managing the fund’s assets. This result may differ for investment vehicles 
that constitute “operating companies,” however, as described immediately below.

Operating Companies

As an alternative to staying below the 25 percent threshold described above, private 
equity funds and other investment vehicles may avoid ERISA coverage if they are “ven-
ture capital operating companies” (VCOCs) or “real estate operating companies” (REOCs).  
For Schedule C reporting purposes, plan investments in VCOCs and REOCs are treated 
somewhat differently than investment funds that rely on the 25 percent threshold.  For 
VCOCs and REOCs, fees paid to third parties in connection with managing or operating 
the companies are generally not reportable indirect compensation.  For example, fees 
paid for real estate brokerage services by a REOC are not reportable, even though stock 
brokerage fees paid by a hedge fund exempt from ERISA by staying below the 25 percent 
threshold would be reportable.



4

     Client Alert        November 2009

© 2009 Drinker Biddle & Reath LLP.  
All rights reserved.  
A Delaware limited liability partnership

Jonathan I. Epstein and Edward A. Gramigna, Jr., 
Partners in Charge of the Princeton and Florham Park, 
N.J., offi ces, respectively.

This Drinker Biddle & Reath LLP communication 
is intended to inform our clients and friends of 
developments in the law and to provide information 
of general interest.  It is not intended to constitute 
advice regarding any client’s legal problems and 
should not be relied upon as such.

Employee Benefi ts & Executive Compensation Practice Group 

CALIFORNIA   |   DELAWARE   |   ILLINOIS   |   NEW JERSEY 

NEW YORK   |   PENNSYLVANIA   |   WASHINGTON DC   |   WISCONSIN

Kathleen O’Connor Adams
(312) 569-1306
Kathleen.Adams@dbr.com

Gary D. Ammon
(215) 988-2981
Gary.Ammon@dbr.com

Mark M. Brown
(215) 988-2768
Mark.Brown@dbr.com

Barbara A. Cronin
(312) 569-1297
Barbara.Cronin@dbr.com

Mona Ghude
(215) 988-1165
Mona.Ghude@dbr.com

Amy Lynn Graves
(312) 569-1318
Amy.Graves@dbr.com

Megan Glunz Horton
(312) 569-1322
Megan.Horton@dbr.com

Sharon L. Klingelsmith
(215) 988-2661
Sharon.Klingelsmith@dbr.com

Christine M. Kong
(212) 248-3152
Christine.Kong@dbr.com

Kelly S. Kuglitsch
(414) 221-6059
Kelly.Kuglitsch@dbr.com

David Levin
(202) 230-5181
David.Levin@dbr.com

Howard J. Levine
(312) 569-1304
Howard.Levine@dbr.com

Benjamin S. Lupin
(215) 988-2905
Benjamin.Lupin@dbr.com

Joyce L. Meyer
(312) 569-1305
Joyce.Meyer@dbr.com

Sarah Bassler Millar
(312) 569-1295
Sarah.Millar@dbr.com

Joan M. Neri
(973) 549-7393
Joan.Neri@dbr.com 

Monica A. Novak
(312) 569-1298
Monica.Novak@dbr.com

Cristin M. Obsitnik
(312) 569-1303
Cristin.Obsitnik@dbr.com

Jean D. Renshaw
(610) 993-2259
Jean.Renshaw@dbr.com

Michael D. Rosenbaum
(312) 569-1308
Michael.Rosenbaum@dbr.com

Dawn E. Sellstrom
(312) 569-1324
Dawn.Sellstrom@dbr.com

Lori L. Shannon
(312) 569-1311
Lori.Shannon@dbr.com

Mark J. Simons
(610) 993-2247
Mark.Simons@dbr.com

Joshua J. Waldbeser
(312) 569-1317
Joshua.Waldbeser@dbr.com

Holly C. Kopack Willobee
(312) 569-1312
Holly.Willobee@dbr.com

David L. Wolfe
(312) 569-1313
David.Wolfe@dbr.com 

Disclaimer Required by IRS Rules of Practice:
Any discussion of tax matters contained herein is not intended or written to be used, and 
cannot be used, for the purpose of avoiding any penalties that may be imposed under 
Federal tax laws. 

Other Publications

Sign Up

www.drinkerbiddle.com/publications/signup

www.drinkerbiddle.com/publications

It is important to note that this rule is limited to expenses for the operation and manage-
ment of the operating company.  It does not, for example, extend to fees or commissions 
paid to an investment manager in connection with a plan’s investment in an operating 
company.
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If you have any questions or would like assistance with any of the matters discussed in 
this Client Alert, please contact any member of our Employee Benefits and Executive 
Compensation Practice Group listed below.


