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I
magine you are counsel in a capital habeas corpus pro-
ceeding and you discover that the prosecution threw out
its file regarding your client during an “office clean-up

day” after the trial was completed. Or, imagine you discover
that your client’s former counsel trashed his files regarding
the mental health expert he hired for your client because
they got into a billing spat. These documents and evidence
may have proven crucial to your case (and your client’s life),
but now they are irretrievable. What do you do?

In Part I of this article (November 2005), we discuss a
litigant’s duty to preserve relevant evidence and the court’s
power to sanction them under the common law if they fail
to fulfill their obligations. In Part II, we discuss how to use
these sanctions in habeas proceedings where the prosecutor
or the defense counsel has destroyed files that they were
obligated to preserve.

This article starts with the habeas proceedings of Gene
Frances Stuart, a man sentenced to death in Idaho.1 The
Idaho Supreme Court underwent a detailed analysis of the
destruction of evidence by law enforcement personnel out-
side the Youngblood paradigm.2 As part of this analysis, the
court found that because the destruction of evidence could
be attributed to law enforcement, the petitioner was entitled
to a favorable inference with respect to the destroyed evi-
dence and that it could be used in the habeas court’s exami-
nation of his claims for relief. By examining the Idaho
Supreme Court’s opinion, and the opinions that came before
and after, we can examine how counsel representing a con-
demned man can use spoliation sanctions to make the best
out of a bad situation – the destruction of relevant evidence.

After reviewing Stuart’s case, the article examines how the

adverse inference, as well as other spoliation sanctions, might
be used in other situations where the destruction of evidence
might arise. These sections look at the differences between the
destruction of evidence by prosecutors and defense counsel. In
particular, the final section argues that even though former
counsel are not technically adverse parties in the habeas pro-
ceeding (and, in fact, were supposed to be the champion of the
defendant in his criminal trial), that habeas courts should treat
a former counsel’s destruction of his files just as it would the
destruction of the prosecutor’s files.

I. Using the Adverse Inference In Post-
Conviction: Stuart v. Idaho

A. The Procedural History:
The Story Before The Story

Like many capital post-conviction cases, the procedural
history leading to the Idaho Supreme Court’s decision in
Stuart IV is complex. Gene Francis Stuart was convicted in
1982 of first-degree murder by torture for the beating death
of his live-in girlfriend’s child.3 He was sentenced to death
and that sentence was upheld on direct review.4

Stuart’s first petition for post-conviction relief was
denied, and that denial was affirmed by the Idaho Supreme
Court, which also denied Stuart’s petition for rehearing and
issued a substitute opinion in Stuart II.5 Stuart filed a second
petition for post-conviction relief alleging that the sheriff ’s
department had improperly interfered with his attorney-
client relationship with his original defense counsel by tap-
ing and/or monitoring his attorney-client phone calls.6 The
habeas court summarily dismissed the second petition but
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the Idaho Supreme Court reversed and
remanded holding that there were dis-
puted issues of material fact that pre-
vented summary judgment.7 The Idaho
Supreme Court requested the habeas
court to determine: “(1) whether there
was recording of attorney-client conver-
sations on the part of the sheriff ’s
department; and (2) whether the
[Stuart’s] constitutional rights were vio-
lated. If such attorney-client conversa-
tions are found to have been recorded,
the State would be required to show that
the evidence at trial had an origin inde-
pendent of the eavesdropping.”8

B. The Habeas Court’s
Evidentiary Ruling 
Finding No Spoliation

On remand, the habeas court bifur-
cated the two questions and asked the
parties to first present evidence and
argument related to whether the conver-
sations had been monitored.9 The
habeas court concluded that it would
only reach the question of constitution-
al violation if Stuart could meet his bur-
den that his conversations had been
monitored.10 Both Stuart and the State
called numerous witnesses regarding
Stuart’s assertion that his attorney
phone calls had been monitored.11 Most
of the witnesses for both sides were
employees, or former employees, of the
sheriff ’s department.12

The habeas court found that it was
undisputed that one of Stuart’s tele-
phone calls was recorded while he was in
custody; it was between his sister and
him.13 The fact that this telephone call
was recorded was not disclosed to Stuart
before or during his criminal trial.

During the evidentiary hearing
Sheriff Albers testified that for a period
of time Stuart’s outgoing calls were
monitored by being close enough to
hear Stuart’s end of the conversation.14

Albers testified that he believed these
conversations were with Stuart’s family
and the recording was done for security
purposes.15 Albers further testified he
had one incoming phone call recorded –
the one with his sister – and that no con-
versation between Stuart and his lawyer
was monitored or recorded.16

County Prosecutor Stephen Cal-
houn testified that Sheriff Albers had
told him a call had been taped and it was
Calhoun’s impression it had happened
the day he was told.17 Calhoun told
Albers that he did not want to interfere
with security, but that he did not think
Stuart’s phone calls should be monitored
or recorded.18 Calhoun believed that no
monitoring occurred after his conversa-

tion with Albers and he had no knowl-
edge that any attorney-client conversa-
tions had been monitored or recorded.19

Stuart called four different witness-
es who testified that it was general
knowledge that Stuart’s phone calls were
being recorded. The habeas court found
their testimony less than credible
because most of their knowledge was
hearsay and all of the witnesses had an
antagonistic relationship with the sher-
iff ’s department, with Sheriff Albers, or
both.20 Most were former employees
who left on bad terms.21 One witness,
Rosanne Page, testified that she had
direct knowledge of recordings of
Stuart’s telephone calls with his attorney.
The habeas court did not believe Page
for several reasons, including the fact
that she was angry over the firing of her
boyfriend and herself; her testimony
seemed like it came from others; and her
testimony was much stronger at trial
than it had been during her deposition.

The habeas court did find two
entries in the jailer’s log to be very suspi-
cious.22 The first, on October 27, 1981
read:

2055-2105 Stuart made 3
phone 2 incomp. Calls-Taped-
Back to Cell 15.23

The second, on November 6, 1981, read:

2115 incoming call for couie
taped per 2001.24

It was undisputed that “2001” was
the identifying number for Sheriff
Albers.25 Jailer Berry testified that he had
no memory of the log entries but rea-
soned that “this must have meant that he
was placing masking tape around an
area of the jail to be painted.”26 The
habeas court, while suspicious of the
entries, held that based on all the evi-
dence in the case, even though portions
of the log had been destroyed, it could
not find that the entries referred to the
taping of telephone conversations.

The Idaho Supreme Court summa-
rized the habeas court’s opinion regard-
ing the missing log entries as follows:

The district court described the
missing portions of two logs
for the period that Stuart was
incarcerated at the Clearwater
County Jail as an unsolved
mystery. Based on the witness-
es’ testimony about the jour-
nals, the court said that the
prisoner telephone log would
have shown all calls placed to

or from Stuart, and the dis-
patcher’s log or radio log would
have shown the activities of the
dispatchers during this time
period. The critical portions of
both of these logs were not pro-
duced by the Clearwater
County sheriff ’s office. The
court described exhibit 192, a
bound journal-type book used
as a jail phone log book for the
years 1981 and 1982. The court
found that it was obvious from
an examination of the book
that the log sheets for the time
period prior to November 26,
1982 had been torn or cut from
the book. From the evidence,
the district court made a find-
ing that the log sheets of the
inmate phone log and the dis-
patcher’s log were intentionally
removed and for that reason
were not available at trial.

Gene Fish, the jail administra-
tor at the time of Everitt’s
investigation,27 testified that
these portions of the logs were
definitely missing at the time
he gave the logs to Everitt for
the Attorney General’s Office
investigation. The district court
found that it was probable that
the missing portions were
taken some time between 1982
and the fall of 1988 when they
were turned over to Everitt for
inspection.

The district court ruled that
after considering all of the evi-
dence, which included the testi-
mony of numerous other wit-
nesses in addition to those
summarized above, it could not
find that the removal and/or
destruction of the logs was by
Clearwater County or its
agents. The court pointed out
that it seemed unlikely that
anyone wishing to hide this
portion of the record would
have made the removal so obvi-
ous by only partially destroying
the evidence. The court also
found that the logs were acces-
sible to several individuals,
including Bryant, Finley, Geidl,
and Page, as well as the present
members of the Sheriff ’s staff.
The court also doubted that,
after Prosecutor Calhoun had
informed Sheriff Albers that it
was not a good idea to record
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prisoner telephone conversa-
tions, the written records of
Clearwater County would have
shown that the telephone calls
of Stuart were tape recorded.28

The habeas court concluded
that: (1) the spoliation doctrine
did not apply; (2) a telephone
conversation between Stuart
and his sister on September 20,
1981 was the only call record-
ed; and (3) that no attorney-
client calls of Stuart were mon-
itored.

C. The Idaho Supreme Court
Reviews The Habeas Court’s
Conclusion

On appeal, the Idaho Supreme
Court concluded that the habeas court’s
conclusion that the intentional destruc-
tion of the logs was not attributable to
the sheriff ’s office was clearly erroneous
and that Stuart was entitled to an infer-
ence that the destroyed evidence was
favorable to his petition in his post-con-
viction proceeding.29 The Idaho
Supreme Court reviewed the habeas
court’s analysis step by step.

First, the Idaho Supreme Court
found the habeas court’s conclusion that
it “seemed unlikely that anyone wishing
to hide this portion of the record would
have made the removal so obvious by
only partially destroying the evidence” as
mere speculation.30 The court found that
the inartful method of destruction was
at best neutral and did not point to or
away from the sheriff ’s office as the cul-
prit.31 Second, the court found the
habeas court’s conclusion that “after
Prosecutor Calhoun had informed
Sheriff Albers that it was not a good idea
to record prisoner telephone conversa-
tions, the written records of Clearwater
County would have shown that the tele-
phone calls of Stuart were tape record-
ed” was likewise neutral.32 The court rea-
soned that in order for one of the former
employees to destroy the log (assuming
it contained no evidence favorable to
Stuart), they would need to have a
sophisticated understanding of spolia-
tion law.33 The court rejected this con-
clusion because there was no evidence of
this on the record.34 Moreover, the Court
found, the habeas court’s conclusion
contradicted its own suspicions regard-
ing the logs that were recovered.35

Third, and most critically, the Idaho
Supreme Court rejected the habeas
court’s conclusion that the logs were
accessible to former employees of the
sheriff ’s office after they were terminat-

ed.36 Because there was no evidence that
anyone outside the sheriff ’s office had
access to the logs, the Idaho Supreme
Court concluded:

Therefore, because the district
court found that the phone
records were intentionally
destroyed and the record on
appeal establishes that the phone
records were in the exclusive
control and possession of the
sheriff ’s office at the time this
took place, the district court’s
finding that the destruction was
not attributable to the sheriff ’s
office must be set aside as clearly
erroneous. The next step in our
analysis is a determination of the
constitutional significance of
this erroneous factual finding.37

In summary fashion, the Idaho Supreme
Court found that, because the destruc-
tion was caused by the sheriff ’s office,
the spoliation doctrine would apply in
Stuart’s favor.38 The court, however, left
the issue of the scope and effect of the
inference to be determined by the habeas
court on remand.39

Subsequently, the habeas court
reversed its earlier holding, based on the
adverse inference against the sheriff ’s
office, and found that Stuart’s phone
conversations with his lawyer were mon-
itored.40 The habeas court also found,
however, that Stuart’s constitutional
rights were not violated because any evi-
dence that was used at trial did not orig-
inate from the phone calls.41 The Idaho
Supreme Court affirmed on appeal.42

D. Stuart And The Destruction
Of Evidence In Post-
Conviction Proceedings

The Idaho Supreme Court’s decision
in Stuart IV and the resulting decision by
the habeas court on remand shows that
the spoliation inference can make a dif-
ference in a capital post-conviction pro-
ceeding. While Stuart did not receive
relief under the Sixth Amendment from
the sheriff ’s office’s monitoring of his
calls with his attorney, the adverse infer-
ence was enough to switch the habeas
court’s factual finding regarding moni-
toring. Importantly, there was testimony
and evidence on both sides of the issue
and the spoliation inference made the
difference. If Stuart and his habeas coun-
sel had not asked for the spoliation find-
ing, then the sheriff ’s destruction of evi-
dence would have gone unremedied.

A crucial aspect of the Stuart IV
decision is that it is strictly an evidentiary

and procedural ruling. It does not exam-
ine whether Stuart deserves relief because
of any constitutional violation by the
sheriff ’s department. Unfortunately, the
Stuart IV Court included language in its
opinion that alluded to the “constitution-
al” aspects of the sheriff ’s destruction of
evidence.43 Stuart was not asking for relief
under Youngblood, Brady or Napue; he
was asking for discovery sanctions against
the sheriff ’s office for its unethical and
improper destruction of evidence. The
former does have constitutional dimen-
sions, and if a petitioner’s constitutional
right to due process has been violated,
under the framework developed in those
cases, then the court should overturn his
conviction or sentence. The latter issue,
the one appealed by Stuart, is not a con-
stitutional question, but rather a civil
procedure and evidentiary question:
whether the sheriff ’s office should be
sanctioned and, if so, to what degree.

The spoliation inference can be evi-
dence — even conclusive evidence — of
another constitutional violation or, as
occurred in Stuart IV, evidence of an ele-
ment of a potential constitutional viola-
tion. The Stuart IV Court is clearly incor-
rect when it states that Stuart must show
“bad faith” on the part of the sheriff ’s
office under Youngblood to obtain the
adverse inference instruction. In
Youngblood, where the defendant could
not prove “bad faith,” the Supreme Court
approved the trial court’s providing an
adverse inference instruction to the crim-
inal jury (much less a judge sitting in a
civil case).44 In fact, the trial court’s
instruction was instrumental in the con-
currence by Justice Stevens.45 If Stuart
could establish “bad faith” under
Youngblood, wouldn’t Stuart be entitled to
relief? Whether a prosecutor or former
counsel’s destruction of evidence should
cause an adverse inference against him in
a post-conviction proceeding does not
require constitutional analysis unless, by
itself, the petitioner is seeking relief for the
destruction under due process grounds.

II. Effect Of A Prosecutor’s
Destruction Of Evidence

While the direct destruction of excul-
patory evidence under Brady46 and its
progeny may be the first example of spoli-
ation that comes to mind, it is not the only
means whereby the adverse inference
could find its way into post-conviction
proceedings. For example, it is not incon-
ceivable that the prosecution could destroy
its list of disclosed items. Under Brady, the
petitioner has the burden to show that the
prosecution has not disclosed the exculpa-
tory evidence. If the prosecutor states it
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was disclosed and the former counsel says
it was not,47 one has a classic “he said, she
said” situation and the petitioner has a dif-
ficult burden. But, if the habeas court has
invoked adverse inference against the
prosecutor for destroying his list, then the
court could presume that the exculpatory
evidence was not listed.

In a similar context, there are often
factual disputes regarding the prosecu-
tor’s knowledge of the suppression of
exculpatory evidence and, in particular,
false testimony by a prosecution wit-
ness.48 The resolution of this dispute can
be crucial for a petitioner because the
burden of materiality under Napue and
Giglio for the knowing proffer of false
testimony is significantly less than the
burden of materiality under Brady for
simple suppression of exculpatory evi-
dence.49 In the circumstances where it is
unquestioned that a principal witness for
the prosecution did perjure himself and
the question is whether the prosecutor
knew it (versus simply failing to disclose
evidence of the perjury), then a prosecu-
tor’s destruction of his file (or even just
his notes from interviews with the wit-
ness) could lead to adverse inference
against the prosecutor with regard to his
knowledge of the witness’s testimony.

The Stuart cases demonstrate that
where the prosecution has not properly
preserved its files, counsel for a con-
demned defendant must examine how
spoliation sanctions can be used to help
prove elements of different claims or oth-
erwise move his client’s case forward. If
the files of the state’s mental health expert
have been destroyed, either by the prose-
cution or by the expert himself, might the
habeas court allow the defendant to be
reexamined (or even more thoroughly
tested) as a discovery sanction? Might the
court require the state to pay for the
deposition of the mental health expert?
Could the destruction lead to an infer-
ence that the expert’s raw notes contra-
dicted his report and/or testimony?

III. Effect Of A Former Counsel’s
Destruction Of Evidence
The destruction of former counsel’s

files can be as devastating (or even more
so) to petitioner’s post-conviction pro-
ceeding than the destruction of the pros-
ecutor’s files. From a practical perspec-
tive, for habeas counsel the former coun-
sel and his files may often be the best
resource for learning what the original
criminal trial and case was about. From
a legal perspective, former counsel’s files
are the best record of what former coun-
sel did and did not do in representing his
client in the underlying trial. This is

especially true in capital cases where
years can elapse between the time the
former counsel is appointed to represent
the capital defendant and post-convic-
tion proceedings begin and habeas
counsel arriving on the scene.

“While any criminal defense lawyer
whose client is convicted is subject to the
possibility of a claim for ineffective assis-
tance, lawyers in capital cases are virtually
guaranteed such claims.”50 This is an
unpleasant prospect for the original
defense counsel and one that he may like
to resist, but he has a duty to assist habeas
counsel in reviewing the record and
exploring this claim.51 Unfortunately,
because of the passage of time and the
innate desire in everyone to defend them-
selves, former counsel’s memory is not
always the best evidence. Rather, the for-
mer counsel’s files may be the only credi-
ble evidence and, if it has been destroyed,
the petitioner can be severely prejudiced.52

For example, under the learning of
Wiggins v. Smith,53 counsel has a duty to
reasonably investigate, both factually and
legally, defenses and mitigation available
to his client.54 Because ineffective assis-
tance of counsel is a claim in almost every
capital post-conviction case, as a lawyer
investigates his client’s case, he has a con-

temporaneous duty to preserve the record
he creates of that investigation.

Thus, in a post-conviction proceed-
ing, if there is no evidence in the former
counsel’s files that he undertook some or
all of the investigation that counsel should
have reasonably undertook, the court
should reasonably presume that the coun-
sel did not undertake that investigation.
Either no files exist because counsel failed
to undertake the investigation, or counsel
destroyed his files and an adverse infer-
ence against the former counsel may be
warranted on the question of the scope of
the former counsel’s investigation.

Because the adverse inference is not
irrefutable (or, in some jurisdictions, even
mandatory), this would not conclude the
inquiry into the reasonableness of the for-
mer counsel’s conduct. Nor would the
adverse inference affect strongly the sec-
ond prong that must be demonstrated
under Strickland v. Washington55 and
Wiggins: prejudice.

Some might balk at finding an
adverse inference against the former
counsel with respect to any element of
an ineffective assistance of counsel claim
because, in practical effect, the former
counsel’s destruction of evidence
arguably assists the capital defendant in
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making his claims and, in turn, harms
the state’s post-conviction case. In other
words, the former counsel’s actions,
which the state cannot control, prejudice
the state’s case. While true, drawing a
negative inference is, nonetheless, the
best way to proceed for several reasons.

First, under Sixth Amendment
jurisprudence the state is responsible for
the constitutional failings of former
counsel. It is the state’s responsibility,
with the assistance of the courts, to
ensure that the defendant has received
effective assistance of counsel. To the
extent that a capital defense counsel
destroys his files, the state is responsible
for the consequences.

Second, a destruction of the former
counsel’s files is evidence of the lawyer’s
failure to fulfill his ethical and legal obli-
gations. Evidence of committing one
bad act may not be direct evidence of
other failures, but it does show a callous-
ness or ignorance of the responsibilities
of counsel. All things being equal, a
lawyer who breaches his duty to preserve
his files may have breached it to destroy
evidence of other ethical or legal failures.

Third, the alternative would be that
former counsel who have failed their
clients by not effectively representing
them could destroy their files with
impunity. What is a death row inmate
going to do? Sue his former counsel for

malpractice? Bring a disciplinary action?
While the capital defendant arguably can
do either, the likelihood of an indigent
prisoner bringing these actions is remote.

Fourth, while the state argues that it
cannot control the former counsel’s
actions, neither can the death row
inmate. More likely than not, the inmate
has never seen the file and may have had
no contact with his former lawyer since
being sentenced to death (depending on
whether the lawyer handled the post-
trial motions and appeal). On the other
hand, the state is a sophisticated party
that does have limited control over the
former counsel’s files. At a minimum,
the State could request the trial court to
remind counsel to preserve his files in
case of appeal and post-conviction pro-
ceedings. It may even be appropriate for
the state to request a copy of former
counsel’s files to be placed under seal
after a defendant is sentenced to death
(so that the state cannot gain an advan-
tage during the appeal or review privi-
leged information).56

What states cannot do is blame the
capital petitioner for his former coun-
sel’s destruction of the file. The petition-
er does not have control of the file and is
powerless to prevent his lawyer from
destroying it. If the state wants to pre-
vent the destruction of these files, then it
can either seek protection of the file ex

ante or it can seek to punish the defense
lawyer for his bad act. The State can seek
criminal indictment or professional dis-
ciplinary proceedings for a lawyer’s
improper and unethical conduct or
attempt to have him prohibited from
taking on additional death penalty cases.
Obviously, this does not improve the
state’s position in the post-conviction
proceeding, but it does help solve the
problem on a systemic level. Nor should
prosecutors complain that they are left
with only disciplinary proceedings to
punish a defense lawyer’s potentially
intentional bad conduct; this is exactly
the position a defendant is left when his
prosecutor has intentionally suppressed
exculpatory material.57

IV. Conclusion
There can be no question that pros-

ecutors and defense counsel have a duty
to preserve their files in capital cases.
This duty begins at the very moment
they enter the case and ends with its final
disposition. While a prosecutor or
defense counsel’s destruction of evi-
dence may not be cause to grant a peti-
tioner relief on its own in a post-convic-
tion proceeding, the petitioner is not left
without options. Spoliation is sanction-
able in every jurisdiction under the rules
of civil discovery, the court’s inherent
powers or both. If a prosecutor or a
defense counsel has destroyed some or
all of their files, the petitioner deserves
to be made whole and courts should
fashion remedies, within the bounds of
discovery and evidence, to cure the prej-
udice to the petitioner.

Author’s Note: I must thank the numer-
ous people who made these articles pos-
sible with their comments, suggestions
and guidance. In particular, I would like
to thank Lawrence J. Fox, Eric M.
Freedman, Robin Maher, D. Alicia
Hickok, James S. Liebman, Robin
Sampson and Ronald J. Tabak.
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